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Inspection, Search, Seizure& Arrest

» In tax administration, the provisions for Inspection, Search, Seizure
and Arrest are provided to protect the interest of genuine taxpayers
(as the tax evaders, by evading the tax, get an unfair advantage over
the genuine taxpayers).

» These provisions are also required to safeguards govt. revenue.
These provisions also act as a deterrent for evaders and checking
evasion provides a level playing field for genuine taxpayers.

»However, Search, Seizure and Arrest should be exercised, only In
exceptional circumstances and as a last resort, to protect the
Government revenue.

» This power should be used keeping in mind the Principles of
Natural Justice, issue of S C N & other legislative law.



What is meant by the terms : Inspection, Search, Seizure, Arrest,

Inspection

It iIs a softer provision than search to enable officers to access any place of
business of a taxable person and also any place of business of a person
engaged in transporting goods or who is an owner or an operator of a warehouse

or godown.

Search

*The term 6 s e a rincdmple language, denotes an action of a government
machinery to go, look through or examine carefully a place, area, person, object
etc. in order to find something concealed or for the purpose of discovering
evidence of a crime. The search of a person or vehicle or premises etc. can only
be done under proper and valid authority of law.



Seizure

“*In Law Dictionary ‘seizure’ IS defined as the act of taking possession of
property by an officer under legal process. It generally implies taking
possession forcibly contrary to the wishes of the owner of the property or
who has the possession and who was unwilling to part with the possession.

Arrest

“*The term ‘arrest’ has not been defined in the GST act. However as per
judicial pronouncements It denotes ‘the taking Into custody of a person
under some lawful command or authority’. In other words a person is said to
be arrested when he Is taken and restrained of his liberty by power of lawful

warrant.



Inspection, Search and Seizure — Section 67

. An officer not below the rank of Joint Commissioner (CGST / SGST) can authorise In
writing an inspection or search in terms of Sec 67.

. Such authorization can be given only if joint commissioner has reasons to believe that the
person concerned has done one of the following:-

a) Suppressed any transaction of supply

b) Suppressed stock of goods in hand

c) Claimed excess Input Tax Credit

d) Contravened any provisions of the Act/Rule to evade tax.

e) Kept goods which have escaped payment of tax or in such a manner, which is
likely to cause evasion.



Inspection, Search and Seizure — Section 67

Authorisation (authorization in Form GST INS-01) can be given to any
officer to carry out inspectionof any of the following:-

Aa) The taxable person.
Ab) The transporter.

Ac) Owner/Operator of a warehouse/godown.

Alnspect any place of business of the assesse who has evaded the tax or of
the transporter who transported such tax evading goods or godown /
warehouse operator in which such tax evading goods or accounts relating
thereto has been stored.

. If Inspection leads to a reason to believe that goods liable to confiscation or
documents relevant for any proceedings are secreted in any place, the
premises may then be searched.




Inspection, Search and Seizure — Section 67

Search and Seize:

Search warrant can be issued if Joint Commissioner has reasons to
believe pursuant to an inspection or otherwise that goods liable to
confiscation or any documents or books or things relevant to any
proceedings are secreted in any place. (order of seizure in Form GST INS-02)

Seal or Break:

During search, the authorised officer can force open door of any premises
and break open any almirah, box, electronic devices etc. in which he
suspects that any goods, accounts or documents are concealed and
access to which is denied.

The authorised officer can also seal the premises where the access Is
denied.



Power of Inspection, Search and Seizure — Section 67

» [f goods are not practicable to seize, proper officer may serve on the owner or the
custodian of the goods, an order of prohibition in FORM GST INS-03 that he shall not
remove, part with, or otherwise deal with the said goods.

= An inventory of seized goods shall be made by the seizing officer;

= Seized goods shall be released provisionally on execution of bond/ furnishing security of
such quantum in FORM GST INS-04 as may be prescribed or on payment of applicable
tax, interest and penalty;

= Certain categories of goods specified by Notification (as perishable, hazardous nature
goods etc.) can be disposed of immediately after seizure; or of depreciating value by
passage of time or there is constrained for storage immediately.

» Those goods or things seized of perishable or hazardous nature may be released on
payment of an amount equivalent to the market price of such goods or amount of tax,
Interest & penalty that is or may become payable, whichever is lower.



Power of Inspection, Search and Seizure — Section 67

AWhere the taxable person fails to pay the above amount in respect of the said
goods or things, the Commissioner may dispose them off and the amount
realized shall be adjusted against tax, interest, penalty, or any other amount
payable.

AWhere proper officer has reasons to believe that any person has evaded or is
attempting to evade the payment of any tax, he may, for reasons to be
recorded In writing, seize the accounts, registers or documents produced
before him and shall grant a receipt for the same, and shall retain the same
for solong asmay be necessary

ACommissioner or an officer authorised may purchase any goods and/services
from business premises of any taxable person, to check issue of tax
Invoices/bills of supply, and on return of the goods so purchased, such
taxable person shall refund amount so paid.



Goods perishable / hazardous and can be disposed off immediately etc. vide
notfn No. 27/2018 dated 13/06/2018

A(1) Salt and hygroscopicsubstances (2) Raw (wet and salted) hides and skins  (3)
Newspaperand periodicals (4) Menthol, CamphorSaffron (5) Refills for ball-point pens
(6) Lighterfuel, includinglighterswith gas,not havingarrangementfor refilling (7) Cells,
batteries and rechargeablebatteries (8) PetroleumProducts (9) Dangerousdrugsand
psychotropicsubstances (10) Bulkdrugsand chemicaldallingunder SectionVI of the First
Scheduldo the CustomsTariffAct,1975(510f 1979 (11) Pharmaceuticaproductsfalling
within Chapter30 of the FirstSchedulgo the Customsrlariff Act, 1975(51 of 1975 (12)
Fireworks (13) Red Sander (14) Sandalwood (15) All taxable goods falling within
Chaptersl to 24 of the FirstScheduldo the CustomsTariff Act,1975(51 of 19795 (16) All
unclaimed/abandonedjoodswhich are liable to rapid depreciationin value on accountof
fast changein technologyor new modelsetc. (17) Anygoodsseizedby the proper officer
under section67 of the said Act, which are to be provisionallyreleasedunder sub-section
(6) of section 67 of the said Act, but provisional release has not been taken by the
concernedpersonwithin a period of one month from the date of executionof the bond for
provisionalrelease



Power to issue Summon and Access to Business premises — Sections
70and 71

(If deemed fit, any person may be summoned by authorized CGST / SGST Officers either to give evidence or to\
produce a document or any other thing in any inquiry as considered necessary [vide circular no.3/3/2017 —
KGST dated 05/07/2017 CBIC assigned proper officer under various provisions of GST law]

J

For the purposes of carrying out any audit, scrutiny, verification and checks as may be necessary to safeguard
the interest of revenue authorized CGST/ SGST Officers may access any business premises to inspect: books of
a/c documents, computers, computer programs, computer software etc. and such other things as he may
\require and which may be available at such premises )
(On demand by the audit officer / CA / Cost Accountant nominated by the Dept. for conducting the audit, the\
person needs to produce the records related to GST, trial-balance, audited financial reports, IT Reports,
relevant records etc. within 15 working days from the date of demand [Special Audit by CA to be nominated by
the Commr. may be instituted by AC u/s 66. This is not in conflict with Sec 35 under which all assesses having
\more than 2 crore turn onver to get their acctts audited by a CA or Cost Accountant] )

All officers of other government dept. like Police, Revenue, Customs etc. are required to assist the CGST/SGST
officers, if they are called upon to do so by Commissioner of CGST/SGST (sec 65)




OBLIGATIONS:

Certain obligations are provided in respect of power of search and seizure. These are:

v'Seized goods or documents should not be retained beyond the period necessary for their
examination;

v'For seized goods, if a notice is not issuedwithin six months of its seizure, goodsshall be
returned to the person from whose possession it was seized - Period of six months can be
extended on justified grounds up to a maximum period of six months by a proper officer
l.e. Principal Commissioner /Commissioner.

v'Provisions of Code of Criminal Procedure 1973 (2 of 1974 relating to search and
seizure shall apply- one important modification relates to sub-section (5) of Section
165 of Code of Criminal Procedure — instead of sending copies of any record made In
course of search to the nearest Magistrate empowered to take cognizance of the offence

and powers related to ‘Magistrate’ to be possessed by CGST / SGST Principal
Commissioner or Commissioner,



Relied Upon Documents

ASeized documents at the time of inventorising, should be carefully
authenticated as later it may give rise to unnecessary litigation

ALaw itself mandates return of all nerlied upon documents to party
which were seized or called for during investigation.

AGST Law provides [S.67(3)] to return within 30 days of issue of Notice.

ACopies of relied upon documents duly authenticated should be supplied
and allowed for further copying or inspection by the party as and when
reguested.

ACourt at times asks for the original copies of #hatts. and other
documents relied upon in the case.



PRESUMPTION AS TO DOCUMENTS IN GST LAW

Meaning of Document

»The term ‘ documen settio261%pfthe€@3T Act, 2010 n e
iInclude:

»Written or printed,

»Record of any sort and

»Electronic record as defined in the Information Technology Act, 2000

Meaning of Presumption

»The term ‘presumption’ has not Dbeen
meani ng of Atohcluson made antoithe exiStence or non existence
f,actLth must be drawn from other evidence That is admitted and proven to be
U NHzS € ®

» Thus, presumption can be understood as an inference of a fact drawn from
another known fact. In certain cases, the documents produced or seized from &
person can be denied of its truth, in case they are brought in a Court of law as
evidence.


https://www.taxmanagementindia.com/visitor/detail_act.asp?ID=23899&kw=Definitions
https://www.taxmanagementindia.com/visitor/acts_rules_provisions.asp?ID=736&kw=THE-CENTRAL-GOODS-AND-SERVICES-TAX-ACT-2017

PRESUMPTION AS TO DOCUMENTS IN GST LAW

As provided in Section 144 of the CGST Act, 2017 where any document-

(a) Is produced by any person under the Act or any other law, or
(b) seized from the control or custody of any person under the Act
or any other law, or

(c) received from any place outside India, in the course of any
proceedings under the Act or any other law, and such document is
tendered by the prosecution in Court as evidence against such pers
or any other person jointly tried with such person, the court shall


https://www.taxmanagementindia.com/visitor/detail_act.asp?ID=24005&kw=Presumption-as-to-documents-in-certain-cases
https://www.taxmanagementindia.com/visitor/acts_rules_provisions.asp?ID=736&kw=THE-CENTRAL-GOODS-AND-SERVICES-TAX-ACT-2017

PRESUMPTION AS TO DOCUMENTS IN GST LAW

(a) unless the contrary Is proved by such person, presume
(1) The truth of the contents of such documents,
() Signatures and attestation on such documents made by such
person.
»(b) Admit the documents as evidence whether it is duly stamped or not, |
such document is otherwise admissible

>t may be noted that this provision is rule of evidence and rebuttable
presumption which can be proved by the accused that it is not genuine al
should not be accepted as evidence.



Admissibility of Micro Films, Facsimile Copies of Documents
& Computer Printouts as Evidence

» As provided in section 14%of the CGST Act, 201 7following shall be
deemed to be a document and shall be admissible in any proceedings as
evidence, without further proof:

(a) A microfilm of a document or the reproduction of the image or
Images embodied in such micro film (whether enlarged or not), or

(b) Facsimile copy of a document or,

(c) Statement contained in a document and included in a printed material
produced by a computer subject to prescribed conditions or

(d) Any information stored electronically on a device or a media,
Including any hard copies made of such information



https://www.taxmanagementindia.com/visitor/detail_act.asp?ID=24006&kw=Admissibility-of-micro-films-facsimile-copies-of-documents-and-computer-printouts-as-documents-and-as-evidence
https://www.taxmanagementindia.com/visitor/acts_rules_provisions.asp?ID=736&kw=THE-CENTRAL-GOODS-AND-SERVICES-TAX-ACT-2017

Admissibility of Micro Films, Facsimile Copies of Documents &
Computer Printouts as Evidence

Certificate to be considered as evidence for proceedings under GST

»In any proceeding where it Is desired to give a statement in evidence as
provided in section 145(2) of the CGST Act, a certificate doing any of the
following things shall be sufficient for a matter to be stated to the best of the
knowledge and belief of the person stating it.

(a) ldentifying the document containing the statement and describing the

manner in which it was produced

(b) Giving particulars of any device involved in production of that
document as may be sufficient to show that the document was produced
by a computer.


https://www.taxmanagementindia.com/visitor/detail_act.asp?ID=24006&kw=Admissibility-of-micro-films-facsimile-copies-of-documents-and-computer-printouts-as-documents-and-as-evidence
https://www.taxmanagementindia.com/visitor/acts_rules_provisions.asp?ID=736&kw=THE-CENTRAL-GOODS-AND-SERVICES-TAX-ACT-2017

Section 68 Inspection of Goods in Movement

- The central or state govt. may require the person in charge of a
conveyance carrying any consignment of goods of value exceeding a
specified amount to carry with him such documents as may be
prescribed and also to carry such devices with him in such manner
as may be prescribed in this behalf. [E-way Bill for goods worth
50,000 or more].

- Where any conveyance referred to in sub-section (1) Is intercepted
oy the proper officer (Inspector) at any place, he may require the
person in charge of the said conveyance to produce the aforesaid
documents and devices for verification, and the said person shall be
lable to produce the documents and devices and also allow
Inspection of goods.




Detention, Seizure of Goods and / or Conveyances — Sec 129

Applicable to person who transports or stores any goods which are in transit in
contravention to provision of this act

\ 4

Detained / seized goods can be released when

\4

Where the owner comes forward Where owner doesn’t come forward

= Payment of tax and penalty = Payment of tax and penalty equals

equals to 100% of the tax to 50% of the value of goods Furnishing of security
payable reduced by tax already paid equivalent to the amount
= |n case of exempted goods: = |n case of exempted goods: payable as determined under
a) 2% of the value of goods or a) 5% of the value of goods or clause (a) and (b)

b) Rs 25000, whichever is less ; b) Rs 25000, whichever is less ;




Detention, Seizure of Goods and / or Conveyances — Sec 129

Notice / order shall be issued by the proper officer with opportunity of personal hearing
etc.

l

Proceedings deemed to be concluded on payment of the applicable amount

l

Failure to pay within 7 days of detention / seizure shall initiate proceeding of confiscation

l

Period of 7 days to be reduced where goods detained are perishable in nature

21




Section 69 Power to Arrest

The Commissionerof CGST/SGSdJan authorise an officer to arrest a
personif he hasreasonsto believethat the personhascommitted an
offenceprescribedin clause(a) or clause(b) or clause(c) or clause(d) of
sub-section(1) of section 132 which s punishableunder clause(i) or (i)
of sub-section(1), or sub-section(2) of the saidsection

Offences Where Arrest Allowed

»(a) Suppliesany goodsor serviceor both without issueof anyinvoice,
In violation of the provisionsof this Act or the rules madethereunder,

with the intention to evade tax;


https://taxguru.in/goods-and-service-tax/section-132-no-punishment-gst-assessment-hc.html
https://taxguru.in/goods-and-service-tax/section-132-no-punishment-gst-assessment-hc.html
https://taxguru.in/goods-and-service-tax/section-132-no-punishment-gst-assessment-hc.html

Punishment for offences

AAny taxpayer who commits the following offences is punished accordingly. Here is
a chart showing the punishment for the above-listed offences:

Bailable or Non-
Tax Amount Jail Term
Bailable

100-200 Lakhs INR Up to 1 year

200-500 Lakhs INR Bailable Up to 3 years
Above 500 Lakhs INR  [=F1|Fle] (Sl Up to 5 years

A*In case if the taxpayer commits the following offences and where the tax amount
exceeds the mark of 500 Lakh INR then in such a case the offence committed
becomes non-bailable.




Section 69 Power to Arrest

»(b) Issuesany invoiceor bill without supplyof goodsor services
or both Iin violation of the provisionsof this Act, or the rules
madethereunderleadingto wrongful availmentor utilisation of
Input tax credit or refund of tax;

»>(c) Avallsinput tax credit usingsuchinvoiceor bill referredto In

clauseg(
»(d) Col

0);

ectsany amount astax but fails to pay the sameto the

Governmentbeyonda period of three monthsfrom the date on
whichsuchpaymentbecomesdue,




Offences where Arrest is not allowed

» (e) Evades tax, fraudulently avails input tax credit or fraudulently obtains refund and where
such offence is not covered under clauses (a) to (d);

> (f) Falsifies or substitutes financial records or produces fake accounts or
documents or furnishes any false information with an intention to evade payment
of tax due under this Act;

»(g) Obstructs or prevents any officer in the discharge of his duties under this Act;

»(h) Acquires possession of, or in any way concerns himself in transporting,
removing, depositing, keeping, concealing, supplying, or purchasing or in any
other manner deals with, any goods which he knows or has reasons to believe
are liable to confiscation under this Act or the rules made thereunder;

»>(1) receives or is in any way concerned with the supply of, or in any other manner
deals with any supply of services which he knows or has reasons to believe are
In contravention of any provisions of this Act or the rules made thereunder;



»(]) tampers with or destroys any material evidence or documents;

» (k) Fails to supply any information which he is required to supply under this Act or
the rules made thereunder or (unless with a reasonable belief, the burden of
proving which shall be upon him, that the information supplied by him is true)
supplies false information; or

»(l) Attempts to commit, or abets the commission of any of the offences mentioned
In clauses (a) to (k) of this section,

Cognizable and non-cognizable offences under CGST Act :

»Section 132 of CGST Act, provides that the offences relating to taxable goods and
/ or services where the amount of tax evaded or the amount of input tax credit
wrongly availed or the amount of refund wrongly taken exceeds Rs. 5 (Five) crore,
shall be cognizable. Other offences below five crore under the act are non-
cognizable and bailable.



Cognizable and non-cognizable offences :

A Cognizable Offence

»* Cogni zable offence” means an offence
the First Schedule or under any other law for the time being in force, arrest without
warrant. TheCode of Criminal Proceducentains Schedule | which refers to all the

offences under the Indian Penal Code and puts them into cognizable ancbgoizable
categories.

» They are usually offenses which are serious in natiweh as-:

»Waging or attempting to wage war, or abetting the waging of war against the
government of IndiaMurder, Rape, Dowry Death, Kidnapping, Theft, Criminal Breach
of Trust, Unnatural Offenses.

ANon-Cognizable Offence
»  Necrogni zabl e offence” means an offence

arrest without warrantSuchoffences are minimal offences where the injury done to the
socliety Is comparatively smaBuch as-:Assault, Cheating, Forgery



http://kanoon.nearlaw.com/2017/12/26/code-of-criminal-procedure-1973/

Certain obligations under Section 69(3)

»>1. If a person is arrested for a cognizable offence, he must be informed of the
grounds of arrest and he must be produced before a magistrate within 24 hours
of his arrest;

»>1l. If a person Is arrested for a non-cognizable and bailable offence, the Deputy/
Assistant Commissioner of CGST/SGST can release him on bail and he will be
subject to the same provisions as an officer in charge of a police station under
section 436 of the Code of Criminal Procedure, 1973;

»>1ii. All arrests must be in accordance with the provisions of the Code of Criminal
Procedure, 1973 relating to arrest.



Ho n 0 Bupeeme Court (D.K. Basu v. State of West Bengal reported in 1997
(1) SCC 416 and in many other cases) has laid down specific guidelines
required to be followed while making arrests:

. Officer carrying out the arrest and handling the interrogation of the arrestee
should bear accurate, visible and clear identification and name tags with their
designations.

. The particulars of all such officials who handle interrogation of the arrestee
must be recorded in a register.

. The officer carrying out the arrest shall prepare a memo of arrest at the time of
arrest. Such memo shall be attested by at least one witness- either a member
of the family of the arrestee or a respectable person of the locality from where
the arrest made.

. Arrest memo be counter signed by the arrestee and must contain the time and
date of arrest.



. A person who has been arrested or detained shall be entitled to have one
friend or relative or other person known to him or having interest in his
welfare being informed, as soon as practicable, that he has been arrested
and Is being detained at the particular place.

. This 1s not required if the attesting witness of the memo of arrest is
himself a friend or a relative of the arrestee.

. The time, place of arrest and venue of custody of an arrestee must be
notified by the arresting officer where the next friend or relative of the
arrestee lives outside the district or town through the Legal Aid
Organisation in the District and the police station of the area concerned
telegraphically within a period of 8 to 12 hours after the arrest.

. An entry must be made in the diary at the place of detention regarding the
arrest of the person



Bail / Custody of the person arrested, recent judgment

Aln a recent judgement the Hono6b
the Case of P.V.Ramana Reddy v. UOI- reported in 2019(25)
G.S. T.L.185( Tel angana), hel d ¢t
be produced by the authorized officer before the Magistrate
within 24 hours who may either remand him to judicial custody
or release him on bail. The gquestion of giving such person to
police custody or custody to proper officer does not arise. The
contention that the proper officer not being a police officer could
not seek custody of arrested person, was held to be not

tenable. 0o This view was approve
2019(26) G.S.T.L.j175 (S.C.).






